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J  U  D  G  M  E  N  T

 This appeal is directed against the judgment and order 
passed  by  Sri  S.  K.  Dhar,  the  learned  Chief  Judicial  Magistrate, 
Sonitpur, Tezpur,  in connection with GR Case No. 813 of 2010 on 
21-05-2012, by which the present accused-appellants, namely, Smt. 
Arati Sarma and Bharati Sarma ( since deceased on 18-09-2012) to 
undergo Simple Imprisonment for 3 (three) months and to pay a fine 
of  Rs.2,000/-  (  rupees  two  thousand)  each,  in  default,  to  suffer 
Simple  Imprisonment  for  another  1  (  one)  month  and  accused-
appellant Sri Madhav Sarma to undergo rigorous imprisonment for 6 
(six) months and to pay a fine of Rs. 5,000/-( rupees five thousand), 
in default, rigorous imprisonment for 2 ( two) months u/s 498 A / 34 
IPC.  

PROSECUTION CASE : 

Briefly stated, the prosecution case is that, Smt. Jutika 
Devi,  daughter  of  Sri  Umesh  Sarma,  resident  of  Barahalia,  PS- 
Tezpur, had lodged an ejahar on 10-05-2010, before the Officer-in-
charge of Tezpur Police Station, stating that her marriage with the 
accused –appellant No.1 Sri Madhav Sarma was solemnised on 11-
02-2004, performing Hindu religious rites and customs and out of 
their wedlock, a male child, namely, Sri Beda Prakash Sarma sprung 
off. It was alleged that when the prosecutrix, aforenamed, developed 
irregular menstruation, the accused-appellants continued to subject 
her  to  cruelty  by  hurling  unwarranted  words,  on  her,  like  ‘ 
Kamrupia’,  ‘Nalbaria’  ‘  lewd-caste’  etc.  and  that  her  father  is  a 
‘beggar’,  ‘thief’, and further, her mother is a ‘lunatic’ with intent to 
drive her away out of the matrimonial home. Being unable to bear 
with the continuous mental torture perpetrated on her, for about one 
year, she left the matrimonial home and took shelter at her parental 
home. However, on the advice of the neighbours, she returned to her 
matrimonial home, but her husband the accused-appellant No.1 Sri 
Madhav Sarma started to subject her to physical torture, on trivial 
matters. On 12-04-2010, the accused-appellants Smt. Arati Devi and 
Bharati Devi back-bited her husband Sri Madhav Sarma to the effect 
that she did not give meal to her brother-in-law Sri Chandan Sarma, 
whereupon  her  said  husband  assaulted  her  severely,  which 
compelled her to return, on the following day, to her parental home 
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to save her life and since then, she has been living with her parents. 
It has been further alleged that since she left the matrimonial home, 
the accused-appellants have not taken stock of her and detained her 
minor child. 

INVESTIGATION : 

Based  on  the  above  ejahar,  Tezpur  P.S.  Case  No. 
416/2010, under Sections 498 A/ 34 IPC, vide GD Entry No. 472, 
dated 10-05-2010, was registered  and thereafter, on completion of 
investigation,  the  police  laid  a  charge  sheet  u/s  498  A/  34  IPC 
against the accused-appellants. 

TRIAL AND CONVICTION : 

During trial, the charge u/s 498 A/ 34 IPC was framed 
and particulars of the offence was read over and explained to the 
accused-appellants, to which they pleaded not guilty. As many as 6 
(six) witnesses were examined on behalf of the prosecution side to 
bring home the alleged charge against the accused-appellants, and 
after conclusion of the trial, they were convicted and sentenced, as 
stated above. 

It may be mentioned that during the pendency of  this 
appeal proceeding, the accused- appellant No.3 Bharati Devi died on 
18-09-2012, vide Death Certificate No. 0649931, dated 28-09-2012, 
issued  by  the  Registrar  of  Birth  and  Death,  I/C  Besseria  S/D, 
Sonitpur, Assam, vide marked ‘X’, and as such, the appeal abetted 
against her. 

GROUNDS OF APPEAL : 

The  aforesaid  judgment  and  order  of  conviction  and 
sentence has now been challenged in this appeal primarily on the 
grounds that the learned trial Court failed to appreciate the evidence 
on record on their  proper perspective  under law and facts ;  that 
there had been delay of 28 (twenty eight) days in filing the complaint 
before the learned Judicial Magistrate, which is not explained in the 
case ; that the learned trial Court has not discussed in the judgment 
the  points  of  the  argument  advanced  by  the  defence  ;  that  the 
impugned  judgment  is  devoid  of  reasons  for  decision  ;  that  the 
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alleged charge has not been proved against the accused-appellants 
beyond all  reasonable doubt and on the basis  of  the evidence on 
record,  as  such,  the  accused-appellants  entitled  to  acquittal  by 
setting aside the impugned judgment and order of conviction.   

I have heard submission of learned counsel appearing for 
the parties and also perused the impugned judgment and the record 
of GR Case No. 813 of 2010.  

POINT TO BE DECIDED : 

Now,  the  point  to  be  decided  in  this  proceeding  is, 
whether the impugned order of conviction and sentence, dated 21-
05-2012, passed, in GR Case No. 813 of 2010, by the learned Chief 
Judicial Magistrate, Sonitpur, Tezpur, is liable to be set aside in view 
of the grounds mentioned in the Memorandum of Appeal ?

THE DECISION AND THE REASONS THEREFOR
Legal position 

To bring home a charge, u/s 498 A of IPC, it is essential 
to prove (a) that the victim was a married woman ; (b) that she has 
been  subjected  to  cruelty  by  her  husband  or  the  relative  of  her 
husband ; (c) that such cruelty consisted of either (i) harassment of 
the woman with a view to coerce meeting a demand for dowry, or (ii) 
a wilful conduct by the husband or the relative of her husband or 
such a nature as is likely to lead the woman to commit suicide or to 
grave injury to her life, limb or health ; (iii) that such injury aforesaid 
may be physical or mental. The cruelty within the meaning of section 
498 A IPC has been explained in the explanation to Section 498 A. It 
consists of two clauses (a) and (b). It is not every type of harassment 
of  cruelty  that  would  attract  the  offence.  Therefore,  it  must  be 
established that the cruelty or harassment to wife was to force her to 
cause  grave  bodily  injury  to  herself  or  to  commit  suicide  or  the 
harassment  was  to  compel  her  to  fulfil  illegal  demand for  dowry. 
Section 34 IPC lays down that when a criminal act is done by several 
persons, in furtherance of the common intention of all, each of such 
persons is liable for that act in the same manner, as if it were done 
by  him  alone.  What  is  essential  is  participation  in  action.  The 
element of common intention prescribes the condition under which 
one is criminally liable for acts of other actors. 
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Out of  the six witnesses examined by the prosecution, 
PW-1 Smt. Jutika Devi is the alleged victim woman. Her evidence is 
that  her  marriage  with  the  accused-appellant  No.1  Sri  Madhav 
Sarma was solemnised on 11-02-2004 performing Hindu rites and 
customs. After marriage, both of them consummated their marriage 
at  her  matrimonial  home  situated  at  Deuri  Gaon.  Their  marital 
relation,  however,  did  not  pass  off  peacefully  after  one  month  of 
marriage. Thereafter, she developed menstrual irregularity for which, 
the  accused-appellants  used  to  call  her  ‘patient’.  The  accused-
appellant No.2 Smt. Arati Devi used to subject her to physical abuse 
by  split  bamboo  and  the  other  accused-appellant  No.3  Bharati 
Sarma (since deceased) and others used to harass her by uttering 
unwarranted words and also addressing her other family members. 
In the meantime, she became pregnant and out of wedlock, a son 
sprung off, on 05-12-2006. Again, after lapse of about 5/6 months of 
birth of  the son,  the accused-appellants  started to harass her by 
uttering unwarranted words. On 12-04-2010, the accused-appellant 
No.1 Sri Madhav Sarma, the husband, physically assaulted her on 
the  plea  that  she  had  not  served  meal  to  her  brother-in-law  Sri 
Chandan Sarma, whereupon, she along with her minor son left for 
the house of her elder sister-in-law Smt. Charu Devi to report about 
the occurrence. While coming out of the house of her sister-in-law 
Smt.  Charu  Devi,  the  accused  –appellant  No.2  Smt.  Arati  Sarma 
snatched away her minor son from her hand. On the following day, 
being unable to bear with the harassment and torture,  meted out 
towards her, she returned to her parental home alone. Since then, 
she has been residing  with  her  parents  and her  husband or  her 
husband’s relatives has / have not enquired about her. Therefore, 
she filed Ext.1, the complaint petition, before the Court. At present, 
her minor son is with the accused- appellants. 

In cross-examination, she has, inter-alia, stated that the 
investigating  officer  has  recorded  her  statement.  She  denied  the 
defence suggestions that she did not state before the IO that after 
one month of  her marriage,  irregular menstruation developed and 
that the accused-appellant No.2 Smt. Arati Devi used to physically 
assault her by split bamboo and that the other accused-appellants 
used to harass her by uttering unwarranted words. She has further 
denied  the  defence suggestions that  on 12-04-2010,  the  accused-
appellant No.1 Sri Madhav Sarma physically assaulted her on the 
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plea of her not serving meal to her brother-in-law Chandan and that 
thereafter, she had gone to the house of Charu Devi to report about 
the incident and on her way back, the accused-appellant No.2 Smt. 
Arati Sarma snatched away her minor child. She has further denied 
the defence suggestion that she did not state before the IO that her 
husband did not inquire her for one month. According to her, after 
two months of filing of the case, the family members of her husband 
visited her parental home to take back her, but she declined to go 
back. For amicable settlement  of  the disputes,  outside the Court, 
she,  her  husband accused-appellant  No.1 Sri  Madhav Sarma and 
other members of both the families sat in the house of advocate Sri 
Biren Borah, on 07-08-2010 and it was settled that her husband will 
stay in a rented house with her and for this purpose, her brother Sri 
Bikash Sarma was requested to find out a suitable rented house and 
in that case, he will be entitled to get share of his ancestral property. 
Her brother Sri Bikash Sarma was implicated in a police case on the 
alleged charge of kidnapping of her brother-in-law Chandan Sarma, 
in connivance with Rose Bharali.  In the said meeting,  it  was also 
settled  that  the  case,  pending  between  both  the  sides,  would  be 
settled  amicably.  She  denied  the  defence  suggestion  that  the 
accused-appellants did not harass or torture her. The two sisters of 
her  husband  are  school  teachers  and  another  sister  is  an 
Accountant.  Her husband has four sisters,  out  of  whom, two are 
married  and  two  are  unmarried.  She  has  denied  the  defence 
suggestion  that  as  her  husband  is  unemployed  and  he  has  no 
sufficient income, so she has voluntarily deserted him. 

 PW-2 Smt. Charu Bora is  a neighbour to the parental 
house of Smt. Jutika Devi. Her version is that Smt. Jutika Devi got 
married to the accused-appellant No.1 Sri Medhav Sarma, on 11-02-
2004, performing Hindu rites and customs.  After three months of 
their marriage, she visited the matrimonial house of the informant 
(  PW-1).  During  her  visit  to  the  matrimonial  home  of  PW-1,  the 
mother-in-law of the informant (PW-1) told her that as the informant 
(PW-1)  was  suffering  from  irregular  menstruation,  there  was  no 
likelihood  of  her  to  become  a  mother.  After  six  months  of  her 
marriage, the informant (PW-1) returned to her parental house, on 
the ground that she was subjected to physical and mental torture at 
her matrimonial house by her husband and sisters of her husband. 
That time,  she advised her (PW-1)  to  go back to  her matrimonial 
house and thereafter, she gave birth to a child. However, on 13-04-
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2010, she again returned to her parental house, complaining that 
she was subjected to physical torture. She noticed swelling on her 
hands  and  since  then,  she  (PW-1)  has  been  residing  with  her 
parents.

In cross-examination, she (PW-2) has deposed that she 
went to the house of the informant (PW-1) only once. She has no 
personal  knowledge  about  torture,  either  physical  or  mental, 
perpetrated on the informant (PW-1), as she was only reported about 
such incidents. She denied the defence suggestion that she did not 
state before the IO that she went to the matrimonial house of the 
informant (PW-1), after three months of her (PW-1) marriage and that 
the mother-in-law of the informant (PW-1) stated before her that PW-
1 was suffering from menstrual irregularity and for that reason, she 
would not become a mother.   She has further denied the defence 
suggestion that she did not state before the IO that she had noticed 
swelling  of  her  (PW-1)  hands,  when she returned to  her  parental 
house, after six months. After return of PW-1, after six months, her 
(PW-1)  mother  called  her  to  her  house and the  informant  (PW-1) 
reported  her  about  the  incident  of  torture  on  the  ground  of  her 
inability to bear any child and that she did not serve food to her 
brother-in-law. She was not present in the meeting held to settle the 
family dispute between the informant (PW-1) and her husband.  

PW-3 Smt. Lily Hazarika is a neighbour to the parental 
home of the informant (PW-1). Her evidence is that in the year, 2004, 
the informant (PW-1) got married to the accused-appellant No.1 Sri 
Madhav Sarma. After the marriage, the informant (PW-1) went to her 
matrimonial  house  and  consummated  their  marriage,  but  after  a 
week,  dispute  arose  between  them.  After  about  a  year,  she  once 
visited her parental home and stayed for a month and thereafter, she 
again went  back to  her matrimonial  home.  This time,  she (PW-1) 
gave birth to a child, but due to family dispute and for subjecting her 
to  physical  abuse,  by  her  husband,  she  again  returned  to  her 
parental house, on 13-04-2010. Since then, she has been residing at 
her parental home. There are 3 / 4 houses between the house of the 
informant (PW-1) and her house. She visited the house of accused 
Madhav Sarma thrice, once to attend their marriage party and rest 
two  times,  for  resolving  their  family  problems.  She  denied  the 
defence suggestion that she did not state before the IO that on 13-
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04-2010,  the  informant  (PW-1)  came  to  her  parental  house  and 
reported that she was physically assaulted by her husband. 

PW-4 Sri Deben Bora is a witness, who is a resident near 
to the house of both the parties. According to him, on 13th of April, 
about  ten  years  ago,  the  informant  (PW-1)  got  married  with  the 
accused-appellant  No.1  Sri  Madhav  Sarma  and  since  then,  they 
continued  to  live  as  husband  and  wife,  but  after  three  years  of 
conjugal  relation,  the  informant  (PW-1)  deserted  her  matrimonial 
house and has been living with her parents. The defence declined to 
cross-examine him. 

PW-5 Sri  Bikash Sarma is  the  younger  brother  of  the 
informant PW-1. His evidence is that on 11-02-2004, the marriage 
between her elder sister (informant ) and the accused-appellant No.1 
Sri  Madhav  Sarma  was  solemnised  at  Mahabhairab  Mandir, 
performing Hindu rites and customs and thereafter, consummated 
their marriage at her matrimonial house. After about one year, the 
informant ( PW-1) deserted her matrimonial house for physical and 
mental  tortures  perpetrated  on  her  by  her  husband  Sri  Madhav 
Sarma as  well  as  his   other  family  members,  as  she (PW-1)  was 
suffering from female disorders. Thereafter,  they,  along with other 
villagers reconciled the matter and left the informant (PW-1) at her 
matrimonial house. After about three years, a child was born to her, 
who  is  presently  aged  about  five  years.  On  12-04-2010,  the 
informant (PW-1) was physically assaulted by the accused-appellant 
No.1  –  husband  and  his  family  members,  for  which  she  left  her 
matrimonial  home,  on the following  day  and since  then,  she has 
been living with them. He has further deposed that since there was 
no response from the side of the accused-appellant to take back his 
elder sister (the informant) she was compelled to lodge this case. In 
cross-examination, he denied the defence suggestion that he did not 
state before the IO that after one year of  marriage, the informant 
(PW-1) deserted her matrimonial house due to physical and mental 
torture  perpetrated  on  her  by  the  husband  and  other  family 
members  due  to  suffering  from female  disorders.  He  has  further 
denied the defence suggestion that he did not state before the IO that 
after reconciliation, the informant (PW-1)was left at her matrimonial 
house  and  that  on  13-04-2010  she  was  compelled  to  desert  her 
matrimonial house due to mental and physical tortures  meted out 
towards her. After marriage, he visited the matrimonial house of the 
informant (PW-1) 20 / 30 times. 
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From the evidence of ASI Maheswar Sarmah, the IO, it is 
revealed that on 10-05-2010, the Officer-in-charge of Tezpur Police 
Station endorsed Ext.1, the ejahar, after registering a case, to him for 
preliminary investigation. Accordingly, on the following day, he took 
up preliminary investigation, first, by recording the statement of the 
victim and sent her for medical examination. Then, he visited the 
place of occurrence, drew up a sketch map thereof and examined 
witnesses.  He  recognised,  Ext.2,  the  sketch  map  of  the  place  of 
occurrence.  He  interrogated  the  accused-appellants,  on  surrender 
and released them, on bail, as per order of the Hon’ble High Court. 
On completion of preliminary investigation, the IO, handed over the 
case  diary  to  the  in-charge  of  Kacharigaon  OP,  who,  in  turn 
submitted the charge-sheet, Ext.3, against the accused-appellant. 

In  cross-examination,  the  IO,  has,  inter-alia,  deposed 
that  he  has  not  cited  Joya  Bora  as  a  witness.  He  examined  the 
witnesses, namely, Babita Devi, Deben Bora and Geetanjali Devi at 
the place of occurrence. He has admitted the defence suggestion that 
PW-1 ( the alleged victim ) did not state before him that after one 
month of her marriage, she developed menstrual problem, for which 
the accused-appellant No.2 Arati Devi assaulted her by split bamboo 
and the other accused-appellant uttered unwarranted words. He has, 
further  admitted  the  defence  suggestion  that  PW-1  did  not  state 
before  him  that  on  12-04-2010,  her  husband  Madhav  Sarma 
assaulted her for not serving meal to his brother and that, thereafter, 
she went to the house of Charu Devi and further, during her return 
therefrom Arati  Devi snatched away her child. PW-6 has admitted 
the defence suggestion that PW-2 did not state before him that PW-1 
reported her that her husband and in-laws physically assaulted her 
and that PW-5 also did not state that PW-1 was subjected to mental 
and physical torture, due to her suffering from female disorders and 
further, that after the mater was reconciled,  PW-1 was left  at her 
matrimonial  home.  The  IO  has,  further,  admitted  the  defence 
suggestion that PW-5 did not state before him that he saw Madhav 
Sarma physically assaulting PW-1. 

THE IMPUGNED JUDGMENT : 
( Solitary evidence of victim relied on )
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On perusal of the impugned judgment,  it  appears that 
the learned trial Court, after scrutinizing the evidence adduced by 
the prosecution, has relied on the evidence of the victim (PW-1), on 
the grounds, inter-alia, that though in a criminal case, the onus is 
on the prosecution to prove its case, beyond all reasonable doubt, 
the guilt of the accused, in the instant case, however, the defence 
has  failed  to  prove  its  plea  that  PW-1,  the  wife  of  the  accused-
appellant  No.1,  being  unable  to  stay  in  the  joint  family  of  the 
matrimonial  home,  voluntarily  deserted  and  opted  to  stay  at  her 
parental  home.  The  learned  trial  Court  has  rejected  the  defence 
argument  that  the  omission  made  by  PW-1,  the  victim,  in  her 
evidence, proved by confronting PW-6, the IO, are mere omissions. 
Her  (PW-1)  evidence  reflects  continuity  of  harassment,  beginning 
after one month of her marriage till culminating her ouster from the 
matrimonial home, on 13-04-2010 and that she (PW-1) has advanced 
reasonable explanation for delay in lodging the ejahar, Ext.1. 

ANALYSIS OF EVIDENCE ON RECORD : 
 ( No evidence of ‘cruelty’ as provided in Section 498 A of IPC.)

 Upon scrutiny of  the FIR,  Ext.1,  lodged by PW-1 Smt. 
Jutika Devi and the evidence of the other PWs, it transpires that the 
defence has not disputed the existence of valid marriage between the 
PW-1 (the prosecutrix) and the accused-appellant No.1, Sri Madhav 
Sarma – a basic requirement of the offence u/s 498 A of IPC. 

PW-1 Smt. Jutika Devi, the victim wife of the accused-
appellant  No.1,  aforementioned,  in  her  FIR,  dated  10-05-2010, 
alleged that  the accused-appellants  subjected  her continuously  to 
physical and mental cruelty by uttering unwarranted words towards 
her,  when  she  suffered  from  irregular  menstruation,  which 
compelled her to leave her matrimonial home and to take shelter at 
her  parental  home.  In  her  evidence,  PW-1  Smt.  Jutika  Devi,  in 
substance, supported these allegations made out in the FIR, Ext.1, 
but  although  denied  to  have  not  stated  those  facts  before  the 
investigating officer (PW-6), as the defence suggested to her, PW-6 
ASI  Maheswar  Sarma,  in  cross-examination,  whom  the  defence 
confronted with those facts, stated above, denied that she (PW-1) told 
before  him  those  material  facts.  To  speak  those  facts  more 
specifically,  the  victim  (PW-1)  did  not  state  before  PW-6,  the 
investigating Officer, that one month after her (PW-1) marriage, when 
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she  suffered  from  irregular  menstruation,  the  accused-appellant 
No.2 Smt.  Arati  Sarma, the sister-in-law,  assaulted her with split 
bamboo  and  the  accused-appellant  No.1  Madhav  Sarma,  the 
husband,  and  the  accused-appellant  No.3  Bharati  Sarma  (since 
deceased) hurled on her unwarranted humiliating words. PW-2 Smt. 
Charu Bora, a close neighbour to the parental home of PW-1, the 
victim,  in  her  cross-examination stated  that  she has no personal 
knowledge of torture, either physical or mental, allegedly inflicted by 
the  accused –appellants  on her (PW-1),  as  she was only  reported 
about such incidents. PW-3 Smt. Lili Hazarika, another neighbour of 
PW-1, also did not see the accused-appellant subjecting her (PW-1) 
to cruelty, as it  appears from her (PW-3) evidence and testified to 
development  of  family  dispute,  between  her  (PW-1)  and  her 
husband’s  family,  as  reported,  which  required  her  (PW-3) 
intervention to resolve the dispute, twice. The evidence of PW-4 Sri 
Deben Borah, who is a neighhour of the accused-appellants, is, on 
the other hand, on different footing and he stated that after three 
years  of  marriage  with  the  accused-appellant  No.1,  Sri  Madhav 
Sarma, his  wife  (PW-1)  deserted her matrimonial  home.  From his 
(PW-3) evidence, it does not appear as to in what circumstances, PW-
1 deserted her matrimonial home. Further, PW-5 Sri Bikash Sarma, 
the younger brother of the victim woman (PW-1), has corroborated 
the  evidence  of  PW-1,  but  on  scrutiny  of  his  cross-examination, 
wherein the defence has specifically elicited material contradictions 
with his statement recorded u/s 161 CrPC, when confronted with 
PW-6 ASI  Mahesh Sarma,  the  IO,  in  his  cross-examination,  have 
confirmed those contradictions made by  PW-5, as stated in evidence 
above. The contradictions, aforementioned, of PWs 1 (  victim),  2,3 
and 5 are being on material  facts concerning the charge brought 
against  the  accused-appellants,  the  same,  in  the  opinion  of  this 
Court, have striken at the very substratum of the prosecution case, 
because in the absence of evidence of hostility of PW-6, the IO, with 
the PW-1 ( victim), his (PW-6) evidence does not give rise to doubt 
credibility. The presumption is further reinforced by non-disclosure 
of such alleged cruelty towards PW-1, at her matrimonial home, of 
which PW-4 Sri Deben Borah is an independent neighbour, which 
has a further connection to the accused-appellants’ plea of PW-1’s 
inability to adjust with her husband Sri Madhav Sarmah, who lives 
in  a  joint  family,  by reason of  being unemployed and having  not 
sufficient income – a situation that prompted her (PW-1) to desert his 
society with the child. 
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 Apart  from the above,  PW-1 Smt.  Jutima Devi,  in  her 
FIR, Ext. 1, has alleged that on 12-04-2010, on the false allegation of 
the accused-appellant Nos. 2 and 3, namely, Smt. Arati Sarma and 
Bharati  Sarma  (  since  deceased),  her   husband-  the  accused-
appellant No.1 Sri Madhav Sarma severely assaulted her (PW-1), for 
not serving meal to her younger brother-in-law Sri Chandan Sarma, 
for  which she (PW-1)  had to leave for  her  parental  home,  on the 
following day. This allegation has come in her (PW-1) evidence, but 
PW-6  ASI  Maheswar  Sarma,  the  IO,  denied  that  she  (PW-1)  ever 
stated this fact before him, while her statement was recorded u/s 
161 CrPC. It is apparent on evidence that the matrimonial relation of 
PW-1, afore-named, was unpeaceful, since the time of marriage, but 
no impartial neighbouring witness of the matrimonial home has been 
examined  to  prove  the  allegation  of  cruelty  towards  her  (PW-1). 
Therefore, this Court finds that  in the interest of transparency in 
justice, the said allegation and other allegations of cruelty cannot be 
held proved by placing reliance on the evidence of PW-2 Smt. Charu 
Bora,  PW-3  Smt.  Lili  Hazarika,  who  are  reported  neighbouring 
witnesses of her (PW-1) parental home and PW-5 Sri Bikash Sarma, 
who  is  her  (PW-1)  younger  brother.  On  the  other  hand,  the 
prosecution has not examined the cited witnesses,  namely, Babita 
Devi and Geetanjali Devi, whom PW-6, the IO, examined at the place 
of occurrence and further, the most material witness Sri Biren Bora, 
Advocate,  in  whose  house  a  meeting  of  both  the  families  was 
allegedly held to reconcile the differences, has not been examined in 
this case, obviously for non-examination during investigation. 

What it appears from the above discussion of evidence, 
on record, is that the sporadic alleged incidents of ill-treatment of 
PW-1 Smt. Jutika Devi by her husband, the accused-appellant No.1 
Sri  Madhav Sarma and her in-laws,  the accused-appellant Nos. 2 
and 3     ( since deceased ) have not been established by independent 
reliable, corroborative and trustworthy witnesses and as such, the 
same  cannot  conclusively  be  said  to  be  wilful  conduct  of  broad 
dimension,  on their  part,  so  as  to  force  the  prosecutrix  to  cause 
bodily injury to herself  or commit suicide or the harassment is to 
compel  her  to  fulfil  illegal  demand  to  constitute  an  offence  of 
‘cruelty’,  contemplated u/s 498 – A of  IPC, beyond all  reasonable 
doubt. Therefore, by applying the principles laid down in  ‘Girdhar 
Shankar  Tawade,  Appellant  –Vs-  State  of  Maharashtra, 
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Respondent  [  2002  Cri.  L.  J.  2814 (SC)  ]  ;   Shanmughavelu, 
Appellant –VS- State,    [ 2004 Cri. L. J. 2731 ( Mad) ] ; Bipul Das 
& Anr –Vs- Sate of Tripura [ 2008 (2) GLT 125 ] ; Arvind Joshi –
Vs- State ( CBI)    [ 2009 (1) GLT 254] ; State of Andhra Pradesh –
Vs-  M.  Madhusudhan  Rao  [  (2009)  3  SCC  (  Cri)  1123  ]  and 
Tajadoley and Ors, -Vs- State of Assam in Criminal Revision No. 
240 of 2004, decided on 30-03-2011, in the humble opinion of this 
Court, the accused-appellants cannot be held guilty of the offence of 
cruelty allegedly meted out towards the prosecutrix  (PW-1), beyond 
all reasonable doubt.  
  

F I N D I N G

  In the result, the appeal is allowed and accordingly, the 
impugned  order  of  conviction  and  sentence  passed  against  the 
accused-appellants is set aside.  

Send back the record of  GR Case No.813/2010 to the 
learned trial Court along with a copy of this judgment and order. 

Given under my Hand and Seal of this Court, on this the 
9th day of April, 2013

             ( A. BORTHAKUR )
                                                   SESSIONS JUDGE 

    SONITPUR : TEZPUR
Typed to my dictation and 
corrected by me, bearing 
my signatures on each page  :

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

           

* * * * * *
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Typed by me, 
on dictation :

(J.K. Muru, Steno )
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